
I declare under penalty of perjury that the foregoing is true and correct.

~ A 14 ....

Executed on July ~. 2009.
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NEW YORK STATE THRUWAY AUTHORITY

This AGREEMENT, (hereinafter referred to as "AGREEMENT") made this 9th
day of October, 1995, by and belweeD the NEW YORK STATE THRUWAY
AUTIIORITY (hereinafter referred to as the 'AUTHORITY"), whose offICe is locared at 200
Southern Boulevard, Albany, New York (p. O. Box 189, Albany, New York 12201) County
of Albany, State of New York and MFS Network Technolo&ies. Inc. (hereinafter referred to
as 'MFSNT'), whose office is located at Suite 1300, i200 landmark Center, Omaha,
Nebraska 68102.

WITNESSETH

WHEREAS, the AunIORITY desires MFSNT to perform the services described below .
and MFSNT agrees to provide these services:

AGREEMENT for Services Relating to the Design, CoDStruetion,
Marketing and Maioteuam:elOperation of a Fiber Optic
Infrastructure Along the New York State Thruway Authority
Rights of Way, aDd

WHEREAS. the AUTHORITY has available Rights of Way suited to the inslllllatiOl1 of
a fiber optic infI'astrue:tllIe; aDd

WHEREAS. the AUTHORITY desires to design, COI1Struet, market and majnllljnl
operate a fiber optic lnfrutructure on its Rights of Way; aDd

WHEREAS. it is substantially IIIOI'e beneficlal for such services to be contracted for
than performed by AUTHORITY employees due to the requirement for specla1 expertise; and '

WHEREAS, MFSNT has been awarded a conttaet on a competitive basis for the
performance of the services listed above; and

WHEREAS, the Board constituting the AUTHORITY approved the terms and coDditioos
of this AGREEMENT punuant to Resolution NIIIIlber 4548, adopted at Meeting Number
535, held on June 29. 1995.

NOW, TIlBREFORE, in c:onsideration of the foregoiJJg and of the mutual covenants
herein captajned. the aufficiem:y of whlch the parties acknowled&e. MFSNT and the
AUTHORITY hereby agree as followa:

ABTICIJij I. CERTAJN PEFINlTJONS. For p1IIJIOlIei of this AGREEMENT, the
followiDa terma are clefmed:
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Item 1

Item 2

Item 3

Item 4

Item S

Item 6

Item 7

Item 8

Item 9

"Afti!iate" sball mean any entity controlling, controlled by, or under
common control with another entity.

"Authority Pm;eet Manager" shall mean the AUTHORITY designee .
charged with the mansgement of this AGREEMENT for the AUTIIORITY. ;

"Authority Te!emtem" shall mean sixteen (16) fiber optic
communication strands and associated electronic equipment as more .
particularly shown on Exlubit A, attached bereto and incorporated herein by
this reference, within the Facilities to be used by the AUTHORITY. or illl
subsidiaries solely for their own purposes. The Authority Telesystem does
not include the N~ Yark State Government Dedicated Fibers.

"Conwt" shall mean entirely within the discretion of the party to either
consent or withhold consent, UDIess such consent may not be unreasonably
withheld Il5 more particularly provided in certain sections of this
Agreemettt.

"Con5tDJrt!gn" shall mean the design, ins1li1lation, construction and
materisl expansion of the Facilities, New York State Government Dedicated
Fibers and the Authority Telesystem; ''MaIpRnBPl:!!!Operat!pp'' shall mean
the maintenance, ope.ration, management and non-material expansion of the
Facilities and the Authority Telesystem; "Remoul" shall mean the
permanent removal of any or all of the Facilities; and "MJdntm!ll!fll" shall
mean the routine, emergency and preveDllltive maintemmce, repair and
replacement of the New York State GovemmeDl Dedicated Fibers, Facilities •
and Authority Telesystem, but shall not iDcJude any activities relating to or
necessary to perform "Locates".

"lJdI!tIp" sba1l mean any and all teIecommunicstioDS cables, lilies,
condua, access manboIes, pedestals, boxes and other similar equipme.nt
and devices 0WDed or installed by MFSNT under this AGREEMENT.
Facilities do not include the Authority Telesystem or the New York State
Government DMicated Fibers.

"Grog Beyca" sbail mean the tota1 dollar amount billed to Users by
MFSNT, and payable to MFSNT from Users in accordance with User
Agreemenll, iDcJudiDg User Fees, late fees, inlmst, and penalties.

"'nten:S Rate" shall mean the raIB of interest established in the
AUTHORITY'S Rules and RegulatioDS, 21 NYCRR Part 109.

ny"m" sbail mean loc:atina the installed Facilities, New York State
Government Dedicated Fibers and Authority Telesystem prior to
commencemeDl of other CODStruCtiOD projects that may disturb the
Facilities, New York Stale Government Dedicated Fibers or Authority
Telesystem.

2
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Item 10 "MFSNT Pm1e<:t Manam" shall mean the MFSNT designee charged with
the management of this AGREEMENT for MFSNT.

Item 11 "New Ygrk State GoyemmPDt Dedj,."ted F1bm" (hereinafter referred to
as "NYS Fibm") sball mean eight (8) fiber optic commllllicatious strands
within all Segments of the Facilities, to be installed by MFSNT in the same
fiber optic cable with the Authority Telesystem, for use by the New York
State Office of GeneraI Services or its assigus (hereinafter referred to·as
"the State"), solely for New York State government telecommllllications
applications. The linear footage of the NYS Flb\:rS in any Segment shall be
determined by the distance between mileposts in each sucb Segment as the
same are set forth in Exlubit C.

Item 12 "Pro!erl" shall mean the construction of the Facilities, NYS Fibers and the
Authority Telesystem pursuant to this AGREEM.ENT.

Item 13 "Rights of Way" sball mean the surface, the areas below the surface and
the air space above the surface of the entire hiihway system owned and/or
operated by the AUTHORITY as more particularly shown on ExhIbit B,
attached hereto and incorpollted ~in by this reference.

Item 14 "S "......" shall mean III idcmified portion of the Rights of Way,
Facilities, NYS Fibera and Authority Telesystem. The Segments are let
forth in ExhIbit C, aUlldied hereto and incorporated ~in by this
refcmH:e, and in Exhibit 6.2-1 of MFSNT's Tedmial Proposal.

Item IS ~ shall JIIlllUI the location of colllttUCtion activities related to the NYS
Fibers, Authority TeIesystem and Facilities In the RIghts of Way.

Item 16 "Ianret Reyenue 1'hrl!shoId" sba11 mean the minimum IIIlDUnt of User
Fees needed for each Segment of the Facilities, Authority Telesystem and
NYS Fibera for whk:h the AUTHORITY and MFSNT have obtained User
Aareements, as more partlcuIarly set forth in Exhibit D, attached hereto and
1ncoIporated ~in by this reference.

Item 17 "Term" ahall mean the period Cl'mmeDCing on. the date of this
AGREEMENT and ending for each individual Segment exactly twenty (20)
years after the date the AtrrHORITY bas determined the individual
Segment to be operational, and bas notified MFSNT of sucb determination I

In writiua (lIDless IOOIIer tmnInated In accordance with the terms of this .
AGREEMENT). Under no circumstaIIl:es sball this AGREEMENT end
more than twenty-five (2S) years after the date of this AGREEMENT.

3
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Item 18 "User" shall mean a third party (including without limitation an Mfiliate of '
MFSNT, excluding the State and excluding subsidiary corporations of the .
AUTHORITY) that executes an agreement with MFSNT, as approved by
the AUTIIORITY, allowing such party to use the Facilities ("11BI:
Agpernpptfl

).

Item 19 "User Fee" shall mean any reasonable and customary amount payable to
MFSNT by a User for the use of the Facllities or a portion thereof under a
User Agreement, as agreed by MFSNT and the User, and as approved by
the AUTIIORITY. User Fees SbalI.DOt include any amoull1S receiVed by
MFSNT as consideration for the instaIlalion of a User's Facilities. This
consideration must be a reasonable and customary amount as approved by
the AUTIIORITY. The User Fee shall include costs for Maintenancel
Operation of a User's Facilities. Late fees, interest and/or penalties
collected under the User Agreement shall not be considered to be User
Fees, but shall be agreed upon in advance by MFSNT and the
AUTHORITY. MFSNT and the AUTHORITY sbalI agree in advance upon :
a standard User Fee schedule as a basis for determining appropriate User
Fees for specifIC User Agreements. AUTHORITY approval of User Fees
shall be granted by the AUTHORITY'S FiDance Committee, and
notification to MFSNT of such approval shall be made in writing by the
Authority Project Manager.

Item 20 "Work" shall mean the design, engineeriDg, Construction and construction
management of the Project and the marketing and Maintenance/Operation
services performed by MFSNT or its employees, agents, or subcontractors,
incIudiD& but not limited to that Work set forth in Articles 2, 4, S and 11
hereof.

,'.- .'-"

". --"

ARTICLE 2. GRANT. The AUTHORITY bereby granI3 to MFSNT the nonexclusive
right, privilege and lJcense for the design, CoIistruction, marketing,
Maintenance/Operation and Removal of the Facililies and Authority
Telesystem on, under, over, along and across tbe Rights of Way during the !

Term subject to the provisions of this AGREEMENT. Except as otherwise
provided in this AGREEMENT, MFSNT shall bear the entire cost and
expense of all design, Construction, construction inspection, mar1ceting,
Maintenance/Operation and Removal of the Facilities and Authority
Telesystem, and MFSNT shall indemnify and hold the AUTHORITY
harmless therefrom. The AUTHORITY further IfIIIts to MFSNT the
exclusive right to supply, iDBtall and maintain al1 property owned by Users :
or by the AUTHORITY which are for use with the Facililies or the
Authority Te1eBystem which will be placed within the Rights of Way during
the Term. The AUTHORITY furtber grants to MFSNT the exclusive right
to construct and maintain the NYS Fibers as part of the Work bereunder,
such construction to commence upon written notice from the State of the
State's intent to inBla1l the NYS Fibers as further described in Article 4.
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ARTICLE 3. TITLE 10 AND USE OF FACU.!J1FS,

Item I Title to Facilltles. PrIor to the end of the Term, MFSNT shall be the legal
and equitable owner of the Facilities, Authority Te1esy&lem and NYS
Fibers. At the em! of the Term, provided the AUTHORITY is not in
default hereunder, MFSNT shall IranBfer ownership of the Facilities and
Authority Teleaystem to the AUI'HORITY. At the end of the Term,
MFSNT sball enswe that the NYS Fibers are In good repair (normal wear
and lear excepted) and shall deliver 10 the State a Bill of Sale conveying
title and ownership at the NYS Fibers to the Stale, free and cIear of·aIi
Uem and encumbrances including any security interests previously created
therein.

Item 2 No Property Interest. Other than as expressly stated herein, this
AGREEMENT sha1l not coDfer upon MFSNT any ownership or possessory
interest in real property owned by the AUTHORITY, and MFSNT agrees
that it sbaIl never mala: any claim at such iDlerest.

Item 3 Vse by the Authority. The AUI'HORITY may not sublease or sublicense
the Authority Telesystem (or any portion thereof) to any third parties. The
AUI'HORITY~ the right 10 DIe any portion of the Authority
Teleayatem for iDlmIa1 Atn'HORITY (including its subsidiary COrpOratioDl)
purposea.

Item 4 V. by MFSN]'. If MFSNT or any at its Affiliates desire 10 use the
Facl1Ities, the AUTHORITY and MFSNT (or rel8vant MFSNT AffJ1lale)
sball qree on the terms of a User Aareement (including witlwut limitation, I

a Usee Fee) avverniDg such IIIe.

Item S Use by State. The Slate may use the NYS Fibers in accordance with the
terms of a separaIe qnement~ the Stale and the AUTHORITY and
as described herein. Associated e1cclroDlc equipmnt may be 10caled on the
RIghts at Way 10 the extent allowed by the New York State
Aca>mmoc!atlou PIID, Exhibit G, and as approved by the AUTHORITY at
the Atn'HORrrY'S IOle dIIcreIlon, pursuant 10 a separate agreement
between the State and the AUTHORITY, and will be seemed aeparate1y
from the e1ectronlc equipment associated with the Facilities or Authority
Te1esyatem. Such equipmnt that directly collllllClS to the NYS Fibers will
include appropriate ekctroDic interface dmces (network c:onnectioD blocks)
to ensure the safe operation of the Faciljtjm and Authority Tdesystem. The .
State may use the NYS Fibers for New York Stale avvernment
te1ecommunicati011S app'a'ions ollly, which use may be assigoed to IIIOtber
aaellCY or subdivision of the Stale pursuant to a pemmental
reorganization or assipment at fimctlOIIS lIIIder which the pertioent
funcdons of the New York Stale OffICe of Geaelal Services as an agellC)'
are tranafemd to a IUcceuor apncy or sulKUvislon of the State.
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ARTICI,E4t

Item 1

Item 2

Item 3

The State may DOt sublease, sublicense, resell or in any way allow the use
of the NYS Fibers (or any portion thereof) to any third parties other than
agencies, offICes, boards, bureaus, divisions, offu:ers, public authorities Dr
public beuefit corporations of the State.

CONSTRUCTION.

Scope of Work. MFSNT shall provide the services, material and
equipment required by and described in the Scope of Work, attache9 hereto
as Exhibit E, and in the MFSNT Technical Proposal, attached hereto as
Exhibit F and incorporated herein by this reference. Additionally, MFSNT
shall install, majnta;n and repair the NYS Fibers in accordance with the
same standards as are applicable to the Authority Telesystem. All Work
shall be conducted in accordance with the terms of this AGREEMENT; in
accordance with the New York Stale Accommodation Plan, 17 NYCRR
Pan 133, attached hereto as Exhibit G and incorporated herein by this
reference; and In acconIam:e with all applicable AUTHORITY, State,
Federal, local and other laws, rules and regulations.

Dma. MFSNT sha1l prepare and submit all design documents for the
AUTHORITY'S review and Ipproval as more further defmed In Exhibit H,
attached hereto and incorporated herein by this reference, and In this
Article. MFSNT sha1l bear the cost of all desisn work, with the exception
of the AUTHORITY'S own internal design review.

Cmnrneprmu:nt. MFSNT may effect CollStruetion of the Facilities, NYS
Fibers and Authority Telesystem (or any part thereof) on the Rights of Way
only after approval thereof has been expressly given by the Authority
Project MlIDlI&er. The Authority Project Manapr ShallllOtify MFSNT In
writiog of the AUTHORITY'S approval, disapproval or requirement for
additional plao review of the proposed Construction of the Facilities, NYS
Fibers and Autbority Telesystem In the Rights of Way or a Se&JDeDt thereof
within thirty (30) days after delivery by MFSNT to the Authority Project
MaDqer of plallS and speclflcatiollS therefor. MFSNT shall not be
oblipted DOr allowed to commence Construction of any Segment of the
Facilities, NYS Fibers or Autbority Telesystem UDleas and until MFSNT
and the AUTHORITY determine and mutually aaree that Users have
committed to enter into User~ leneratina the Target Revmue
Threshold for the reIeva!tt Segment of the FlCilities, NYS Fibers and
Authority Telesystem as described In Exhibit D.

6
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AJ. the time that MFSNT and the AUTHORITY mutually agree that Users
have committed to enter into User Agrecmellls geDeIllting the Target
Revenue Threshold for any Segment, written notification thereof will be
made to the State by the AUTIl:ORITY. Unless within thirty (30) days of
receipt of such DDtification with respect to any particular Segment. the State
notifIes MFSNT in writing of the State's intent not to install the NYS
Fibers. then MFSNT agrees to construct the NYS Fibers according to the
same project schedule u the Facilities and Authority Telesystem. If the
State notifies MFSNT that the State does not intend to install the NYS
Fibers, then the AUTIl:ORITY and MFSNT will be relieved of all
obligations to install the NYS Fibers in that particular Segment.

Should the market at time of Construction indicste a potential for future
User Agreements, u deterlll!ned and mutually agreed by MFSNT and the
Authority. an additional two (2) vacant innerdUClS and a sufficient quantity
of dark fiber to satisfy potential Users will be constructed and installed.
Such additional fiber and innerduct shall be included in the Facilities.

MFSNT aarees that Construction of the Facilities, NYS Fibers and
Authority Telesystem in the Rights of Way shall, to the fullest extent
feasible, be done in such locations and in such IIIIIIlnel so U not to inIerfere
with existing water, gu, sewer pipe, traffic signal, street light and other
utilities and conduitl in the Rights of Way, U such locations are approved
hy the AUTHORITY.

Item 4 lmmb , Upon the AUTIl:ORITY'S request. MPSNT shall provide copies
of all permits, certificates and othec approva18 required to fulfill MFSNT's
obligations under this AGREEMENT. If required, the AUTHORITY shall
cooperate with MFSNT to the extent such cooprnlinn is needed to ohtain
such permits, certificates or approvals.

Item S His' ofI.. MFSNT shall bear the risk of 1IlIs of all Wort respecting
each Segment of the Authority Telesystem and NYS Fibers until such Work
is delivered to and accepted by the AUTHORITY or the State respectively;
provided, however, that the AUTIIORITY or the State shall he responsible
for any such lou due to the actioDs or omissioDl of the AUTIl:ORITY or
the State respectively. MFSNT shall bear the risk of loss for the Facilliles
throughout the Term of this AGREEMENT.

7



Item 6

Item 7

Item 8

Item 9

Item 10

PerlQDPance or Work. MFSNT shall furnish all design work, eugineering
work, technical services, labor, supervision, tools, equipment and materials
necessary for the perforIllallCe of the Work in a proper, safe, efficient and
skillful manner. MFSNT sha1l perform the Work in a prompt and diligent
JDaIlIIel', so as to promote the genenl progress of the entire construction.
Upon written request by the AUTHORITY, MFSNT shall furnish to the
AUTIIORTIY such evidence (including, but not limited to, performa:nce
bonds as described in Article IS) as the AUTHORITY may reasonably
require relating to MFSNT's ability to fully perform this AGREEMENT in
the manner specified herein. "

CllIT!!dlons to Work. Upon written notice by the AUTHORITY to
MFSNT, MFSNT sha\l promptly reIIIOYe, replace, repair or otherwise
correct any portion of the WOrk respecting the Authority Telesystem or the
NYS Fibers that is defective in material or quality of work or that otherwise
is not in conforniance with tbjs AGREEMENT. MFSNT shall bear all
costs of correcting any of irs defects or nooconfonnances UDdec this
paragraph.

Project Schedule. Immediately after the Target Reveoue Threshold Is
satisfied respecting a Segment·of the Facilities, NYS Fibers and Author",
Telesystem, MFSNT and the AUTIIORITY shall meet and in good faitliiC'
agree on a project schedule for the completion of Work respecting that
Segment. The project schedule shall become a part of the Scope of Work
attached hereto. The construction and instsl1ation of the Segment shall be
completed in accordaDi:e with the project schedule. The Facilities, NYS
Fibers and Authority Telesystem within the Segment shall be installed and
become operational com:urrently. MFSNT shall provide to the
AUTIIORITY detailed construction schedules for each Segment prior to
commencement of construction and shall notify the AUTIIORITY in a
timely manner of any chan&es to such schedules.

19mert!1JIIS. MFSNT shall provide required construction inspection
~ at its own cost and expense. The AUTHORITY shall have the
right to inspect the Work at all stages and at all times. The AUTIIORITY
sha1l bear the cost of its own interDal construction inspection activities.

Msrpt'D£' pI Fpr!!ItIn. An'bodtt T'Jemtrm lIIId NYS Flbm. After
completion of the NYS Fibers.. Facilities and Authority Telesystem in any
Segment, MFSNT shall notify the AUTIIORITY and the Slate that the NYS
Fiben, Facilities and Aulhority Telesystem will be tested by MFSNT or an
independent tester upon a specified date for compliance with induslry
slllndards and with all required specificatious im:Iuding, 001 IIOt limited to,
!hoae described in Section 6.3.8 of the MFSNT Technical Proposal,
Exhibil F.
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MFSNT shall allow the AUTIIORITY and the State to have representatives
present at such testing. MFSNT shall then certify to the AUTHORITY and .
the State in writing that each component meea each and every standard and
specification. If the testing fails and/or if MFSNT is unable to provide
such certification, then MFSNT agrees to complete corrective remedies for
the NYS Fibers, Facilities and Authority Telesystem within fifteen (is)
days, and repeat the testing and certif"il:lItiOIl as described herein. The
AlITHORlTY shall then IlOtify MFSNT in writing within ten (10) days of
such certificatioll of whetber or not the Facilities and Authority Telesystem
are acceptable for use. The State will notify MFSNT directly in writing
within tell (10) days of such ccnifu:atioll of whether or not the NYS Fibers
are acceptable for use. Unless within tell (10) days of receipt of MFSNI"s
certification, the State IlOtiiJeS MFSN'I' in writing of the State's intent IlOt to
accept the NYS Fibers, then the State shall be deemed to have accepted the
NYS Fibers. If the State notifies MFSN'I' that the State does not intend to '
accept the NYS Fibers, the Slate will be provided with an additional ten
(10) days to show good cause as to why the NYS Fibers are unacceptable
for use. If the State does not show good CIIIIIe within the additional ten
(l0) day period, then the State shall be deemed to have relinquished all of
the State's rights and obligations related to the NYS Fibers in that Segment.
The payment period (as descrihed in Article 10) for the NYS Fibers wUl
begin 011 the date of the State's wrillen acceptaDce of the NYS Fibers in
each Segment.

Item 11 Prp1ec:t Mana"", MFSN'I' shall keep avai1Ible during the progress of the
Work a competent lIIlIII8ier wIJo shall be the authorized representative of
MFSN'I'. Directions and communil:ations to MFSNT's Project Manager
from the AUTHORITY In connection with the Work shall be treated U

dlrectiolll and communil:ations to MFSNT.

Item 12 MFSNT Dgties, In connection with the Work, MFSN'I' shall have the
faD_iDa duties and ob1lptio1ll:

(A) In the course of the Work, MFSNT shall not damaae, harm or desll'O)'
any property of the AUTHORITY in and around the Site or any
adjal:ent property, and shall laD all necessary precautions for the
safety of its employees 011, in, or about the Rights of Way and shall
comply with all Authority trafJ"1C and safety rules and regulations and
all applicable federal, state and mllllicipal safety laws and building
codes.

9
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(B) During the course of the Work, MFSNT shall procure any and all
permits and lIceDSeS of a temporary mture (including the standard
AUTIIORITY work permit) that are necessary for performance thereof
and shall observe and abide by all applicable restrictions and all laws,
regulations. ordinances and other rules of the AUTHORITY and any
governmental authority having jurisdiction over the Rights of Way or
the Work. MFSNT shall in good faith use its best efforts to m3ximize '
opportunities for participation of New. York State business e~ises '
as bidden, subcontrlK:ton, and supplien as described in Appendix B,
the OmmbU$PrQ!:IIfCment Act of 1992.

(C) For the duration of this AGREEMENT, MFSNT employees, its
subcontral:ton and representatives sball pay the standard tolls for travel !

on the Thruway.

Item 13 LkJII. MFSNT shall defend and indemnify the AUTIfORITY against and
hold the AUTIfORITY harmless from any and all lnss, costs and expenses
including, without limitation, attomey's fees and costs, associated with all
mecbani,:'s or suppliers liens and claims respecting the Authority
Telesystem, the NYS Fiben and the Facilltles and shall keep the Rights of
Way free and clear of all liens, claims and encumbrances arising from ilS.
performance of its obligations hereunder. MPSNT shall obtain Labor a.nd
Material Domls as described in Article 15. This Project shall be declared a
public works project.

Item 14 Chen., The AUTIfORITY and MFSNT may by wrillell change order
make changes in, additions to and omissions from, the Work relating to the
Authority Telesystem, Facilities and NYS, Fiben and MPSNT shall
promptly proceed with the performance of the Work with respect thereto as
so changed oace the AUTIfORlTY and MFSNT have agreed, in writing, to
the change order. The time for perfllrllllDCe of the Work shall be equitably ,
adjusted to compellSllle for increased or decreased time for performance
resulq from such changes, additions and omissions. All other changes
must be by amendment to this AGREEMENT. Changes to the Facilities
which result in additicmal costs sball be made at the expense of MFSNT.
Changes to the Authority Telesystem requested by the AUTIIORITY which
result in addit10Dlll costs shall be made at the expense of the AUTIIORITY,
at a cost to be agreed upon in wrltina with MFSNT, including incremental
Maintenance/Operation costs. Changes to the NYS Fibers requested by the
State which result in additional costs will be made at the expense of the
State at a cost to be aareed upon in wriq with MFSNT, including
incremental MalnteDllDce costs.
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Item 15 Site Conditipns.

(A) MFSNT has inspected the Site where the Work is to be performed and
is familiar with the conditions of the Site and agrees that no claim sball
be made whatsoever for COSIS, damages or cxpeoses as a reault of the
conditions of the Site, except as provided in subsection (C) below.

(B) MFSNT sball notify the AUTHORITY in writing promptly after
MFSNT learns of. and before such conditiolll are disturbed,
(1) subsurface or JalcDt physical conditions at the Site differing
materially from those indicated in this AGREEMENT and the SCope of
Work or (2) unknown physical conditions at the Site, of an unusual
nature. differiDg materially from those ordinarily encountered and
generally recognized as inherent in work of the character provided for
in this AGREEMENT. The AUTHORITY shall promptly investigate
the conditions, and if it finds that such conditions exist and that they
are likeiy to cause a s!gnif1CllDt increase or decrease in the time
required for substantial completion of a Sqment, then the
AUTHORITY and MFSNT shall negotiate in good faith toward an
equitable Idjustmeut of the time required for substantial completion
under thB AGREEMENT. The sole remedy for differing Site
conditions shal1 be an exteDIion of time.

(C) In the event MFSNT encounters toxic or hazardous materials in the
performance of the Work which were DDt inlrOduced to the Site directly
or indirectly by MFSNT, ilS AffIliates. aaellls, or assigns, any
resulting delays shal1 be COlIJidered to be an event of Force Majeure,
and MFSNT shal1 have 110 obliption, responsibUlty or liability with
respect to any such materials. If MFSNT, its Affiliates, agents or
assigns introduces toxic or bazardDUI materials to the Site directly or
lDdirectly. MFSNT shal1 be liable for the removal or r=ediation of
such and for any resu1tin& delays.

Item 16 Andit Pmredpm.

(A) '........ MFSNI' shal1 mahl!llin true and correct sets of records in
connection with the performance of lhiI AGREEMENT and all
traIIJactilMls related thereto and shal1 relain all such records for a period
of not less than six (6) years after completion of the Work. MFSNT
shall mamin true and correct sell of records in connect1on with its
accoulltini. billing and collection of User Fees and Its payment of a
portion tha'eof to the AUTHORITY as required hereunder and shal1
retain all snch records for a period of not less than six (6) years after
each such II'lIDSlction or paymeDt.

11



..- .
I

-,,'

(B) Right to Audit. The AUTIiORITY or ils authorized representative
may from time to time IlIId upon at least fIVe (5) business days advance
DOtice to MFSNT, make an audit of all records of MFSNT in
COlllleCtion with its accounting, billing and collection of User Fees, its
paymenlll to the AUTHORITY bereunder, and all records in connection
with illl Maintenance/Operation and marketiDg responsibilities. Such
audit may aha cover MFSNT's procedum and controls with re.spect to
the coslll to be reimbursed and the billing and collection of the User
Fees. Any overpayment or underpayment shown by such an audit shall
be prompdy corrected. Such right of inspection shall exist during the
Term of this AGREEMENI' and for a period of twelve (12) months
thereafter. Annually, MFSNT will provide the Authority with a
certified list of Users of the Facilities during the previous year. Such
list will include User name, number of fJben/duclll leased, miles
leased, period used and contract number under which the User is
operating.

All of MFSNT's operatioDal recorda and Facilities, suffICient to VilifY
the Users of the Facilities, shall be open to inspection and audit by the
AtrnlORITY or illl designated representative at all reasonable times
during business boun.

It is lllldentood and agreed that any information obtained by the
AUTHORITY pursuanlto illl audit righlll hereunder, sba1l be beld
confidential except to the ment required to defend or move any claim
of the AtrrHORITY in any action or proceeding against MFSNT or
the Users arising under or out of tbis AGREEMENT.

Item 17 WammtIcs. MFSNT warrants that the Authority Telesystem and NYS
Fibm will be of good quality and materials in accordance with the Scope of
WOIk and MFSNT Technical Proposal. MFSNT's sole and exclusive
maximum !lability under such warranty sba1l be to repair or replace any
defective portion of the Autbority Telesystem and NYS Fibers of which
MFSNT receives written lIOlice during the term of tbis AGREEMENT.
MFSNT's warranty does 'not extead to defects caused by acts of God,
accident, fue or otber hazard, or by any misuse, lICIlect, alterations,
storage, or attempts to repair. MFSNT warrants !bat equipment meets
equipment specificatiom. The foregoing warranty constitutes the only
warranty with respect to the AuthorIty Teles~ltem and NYS Fibers and is in
lieu of all other WIImIllties, written or oral, statutory, express or implied,
including without limitation, any warranty of merchantability or f"1IDeSS for
a particular purpose. MFSNT sb:l1l not be liable for any incidental, special
or consequential damages•
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Item 18 Reyiew of Authority Te!esy!!frm Capacity. During the third year after
Construction commences on any Segment of the Authority Telesystem,
MFSNT will, at the request of the AUIlIORITY, review the Authority
Telesystem telecommunications traffIC volumes and, with good cause as
presented by the AUIlIORITY, conduct an analysis of the potential need to
cbaDge OC3 network electronics to OC12 network electronics in that
Segment. After thia analysis, If it is determined and mutually agreed by
MFSNT and the Authority that cbanging the electronics to OCl2 would
have measurable benefit to the AUTHORITY in meeting illl
telecommunication needs, then these changes will be completed by MFSNT
at no charge to the AUIlIORITY by the end of the fifth year of operation
of the Segment.

During the tenth year after Construction commences on any Segment of the
Authority Telesystem, the AUTHORITY and MFSNT will reevaluate the
network traffic conflgurldion and projected network growth on that Segment
to see if additional fiber capacity would have measurable benefit to the
AUTHORITY In meeting illl teIecommunicldions needs. If unused dark
fiber optic comnmnicsrion strands are avallable as part of the Facilities and
if market conditions allow as mutually agreed by MFSNT and the
AUIlIORITY, MFSNT will make available up to an additional eight (8)
fiber optic communication straDds for lite AUIlIORITY'S use and will
m8iD'lIin/operate the additional fibers in conjunction with the Authority
TeJeaystem. IlISla1Iation, Maintell8llCe and operation will be provided by
MFSNT to the AUIlIOlUTY It no charge.

ARTICLE 5, MAWI'ENANCElOPERATlON.

Item I lerfODDlIIlCe. MFSNT shall malnlBin and operate the Authority
Telesystem and Facilities It illl own cost and llllpeDSe, with the exception of
utility costs at the AUIlIORlTY'S bUildiDp. MFSNT shall maintain and
operate lite Authority Telesystem in accordance with the New York State
ACCWlImcvlation PIIIl, Exhibit 0; Scope of Work, ExhIbit E; and the
MFSNT Trinira! Proposal, Exhibit F. MFSNT shall ma1nl.lin and repair
lite NYS Fibers in ICCOnIatK:e with the New Yark State Accommodation
Plan, Exhibit G; Scope of Work, Exhibit B and in accordance with the
sanle stalIdards as are applicable to the Authority Telesystem as described In ,
the MPSNT Technlra! Proposal, Bxhibit F.
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Item 2

Item 3

MFSNT may perform Maintenance/Operation on the Facilities and
Authority Telesystem only after obtaioing any and all permits required by
the AUTHORITY and with prior approval of the Authority Project
Manager. MFSNT may perform Maintenance or repairs on the NYS Fibers
only with prior approval of the State and the Authority Project Manager.
To the extent possible, MainteIlallce/Operation must be coDducted from off
the Rights of Way. In no event may Maintenan~Operation disturb or
block vehicular traffic in the Rights of Way. MaintenancelOperatipn on the
Rightl of Way is to be coDducted under the supervision of an AUTHORITY .
offICial designated by the Authority Project Manager.

The AUTHORITY shall perform, and pay for, any and all activities
associated with requests to Locate and mark the location of the Facilities, .
NYS Fibers aDd Authority Telesystem, aDd MFSNT shall have no
responsibilities respecting such activity. MFSNT shall be responsible for •
the accuracy of any as-built drawings aDd markers supplied by it to assist in
the location of the Facilities, NYS Fibers and Authority Telesystem.

Duty to Manage. Mmpt,ip enl! RepR:. During the Term, MFSNT shall
manage aDd maintain the Facilities, the NYS Fibers aDd Authority
Telesystem at all times in good working order aDd in a safe condition, in,
conformity with all applicable Iaws'and regulations. If the Facilities, the
NYS Fibers or Authority Telesystem are damaged, MFSNT shall repair aDd !

replace any componentl of the Facilities, the NYS Fibers or the Authority
Telesystem that require such repair or replacement as soon as practically
possible in accordance with the terms of the MFSNT Technical Proposal,
Exhibit F. MFSNT shall respoDd to a request for Maintenance or repair of
the Authority Telesystem or the NYS Fibers from the AUTHORITY or the

rState within two (2) hours. The aetDaI~ of repair and replacement shall
).be borne by the AUTHORITY only to the extent that the damage is caused
L by the AUTHORITY'S negligence or willful misconduct. If the State .

causes through negligence or willful miscoDduct, damage to the NYS
Fibers, the Authority Telesystem or Facilities, the cost of repair of such
damage shall be borne by the State.
Priprlty for AntblJlity 'PI! State Oooaflmg. MFSNT's obligation to
maill!llin aDd repair the Facilities, NYS Fibers and Authority Telesystem
and any activities incidents! thereto ahaII be subordinate to, and shall not
conflict with, the ATJrHORITY'S rightful use or operation of the Authority ,
Telesystem or with the State's rightful use or operation of the NYS Fibers.
In the eVent that the Authority Telesystem, NYS Fibers aDd the Facilities
require MaiJI""'aW'! or repair, the restoration of the Facilities shall be at all !

times subordinate to the restoration of the Authority Telesystem and NYS
Fibers, unless otherwise agreed in advance by all parties.
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ARTICLE 6. REMOVAL. MFSNT agrees that it may, at ita sole cost and expense,
effect the Removal of any or all of the Facilities owned by MFSNT from
the Rights of Way only with prior approval of the Authority Project
Manager, (provided that no such approval sball be required if the
AUTHORITY is in default of this AGREEMEN'I), which Removal shall
not terminate this AGREEMENT. UDder no circumstances may MFSNT
remove any portion of the Authority Telesystem, NYS Fibers or Facilities I

which if removed will interfere, damage or disturb the use of the Authority I

Telesystem by the AUTHORITY or the use of the NYS Fibers by the State. I
MFSNT shall obtain any IIIIIi all permits required by the AUTHORITY .
prior 10 commencing such Removal•. The Righta of Way, Authority ,
Telesystem and NYS Fibers sball be reslOIed 10 a condition approved by the '
AUTHORITY in advance, at the cost and expense of MFSNT. I

ARTICLE 7. RElOCATION. If the Facilities, NYS Fibers and the Authority
Telesystem must be relocated due to the order of any governmental agency
or in col\iDDCtion with the operational needs of the AUTHORITY, the
AUTHORITY sball in consul1ation with MFSNT, designate a new route
within the Rilbts of Way for the Facilities, NYS Fibers and the Authority
Telesystem, aDd all costs usociated wilh such required relocation that are
DOt paid by a third party shall be paid by the AUTHORITY. MFSNT
agrees 10 perform such re1ocatloD at cost (mciDding &enera1 and
administrative expenses), aDd shall not iJK:Iude profit.

If MFSNT requests permission 10 relocate the FaciUtjes, the NYS Fibers
and the Authority Telesystem after iDstallation, MFSNT sball be allowed to
do so only after receipt of approval from the AUTHORITY. MFSNT sha11 ,
be respons.ible for bearing the costs of such relncatioa.

ARTICLE 8. nBMINATION.

Item 1 Wr!tt.. Ngt!\T, This AGtmEMENT may be terminated by either MFSNT i

or the AUTHORITY upon the occurrence of an Event of Default, or upon
the consCDllual qreemenl of both parties.

Item 2 AplggmnJf ofU.. Am",,""". In the evCIlllhls AGREEMENT
terminates or expires prlar to !be termination of the User AgreemeDlS,
MFSNT shall be eteeme4 In have assipld all of ilS rigbla aDd duties under I

each and every User Agreement in effect at the time of such termination or I

expiIatioll In the AUTHORITY or the AUTHORITY'S nominee effi:ctive
on the date of such tenninstjon or expiration.
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Item 3

Item 4

Payment of User Fees. Upon the expiration or termination of the
AGREEMENT, the AUTHORITY shall be entitled to receive its
proportioDale share of User Fees earned prior to termination and all User
Fees earned after termiDation, within sixty (60) days of the receipt of such
User Fees by MFSNT. MFSNT shall be entitled to retain its proportionate
share of all User Fees earned prlDr to termination.

DefanIt.

(A) Events of Default. The following events sba!1 coustitute "Events of
Default' hereunder:

(1) failure of MFSNT to commence construction of at least one (1)
Segment of the Facilities, NYS Fibers aDd Authority Telesystem
within one year of executing this AGREEMENT. In the event of
such failure, the AlITHORITY may terminate the AGREEMENT
within ninety (90) days after the one year period. or grant MFSNT
with an additional specified period of lime to commence
construction;

(2) failure of MFSNT to make any payment to the AlITHORITY due
hereunder within five (5) days of receipt of written notice by the
AlITHORITY to MFSNT of such failure;

(3) failure to observe or perform in any material respect any covellllJ1t
required to be observed or performed hereunder. other than with
respect to payments due, provided such failure continues for thirly
(30) days followillg written nolice thereof or. if such failure is not
curable within such time. the failure to COIIIJIJeI1ce action to cure
the same within such thirty (30) days aDd to pursue such action
diJiiently to completion;

(4) any representation or warranty made by one party to the other
herein proves to be incorrect in any material respect as of the dale
of the making thereof. The AUTIIORITY maka no
representation or wuranty as to Site ccmdi1ions; or
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(5) eithu party files a voluntary petition in bankruptcy or eithu pany
is adjudicated bankrupt or insolvent, or files any petition or llII5wer
seeking or acquiesciDg in any reorganization, arrangement, compo
sition, readjustment, liquidation, dissolution or similar relief under
any present or future federal, state or other statute, law or
regulation relatiDg to ballkruptcy, insolvem:y or other relief for
debtors, or seeks or COllSelliS to or acquiesces in the appointment
of any trultee, receiver, custodian, liquidator or similar offICial of
either pany, or makes any general assignment for the benefit of
creditors.

(B) Remedies. If any Event of Default under this AGREEMENT occurs,
and as long as such Event of Default exists the party not in Default
shall have the right to (1) wminate this AGREEMENT, (2) cure any
Default of the defaultiDg party to preserve the other party'l rights that
may be prejudiced as a result of such default, and/or (3) exercise and
pUIllUe all ollier rights and remedies available to it under applicable
law. If the AUTHORITY is in default of its rights and obligations
hereander. then, for so 10111 as such Event of Default remains in ,_.~ <'I

existence, MFSNT shall retain Its license hereunder to~the 1Kl"'-J - ~. "
Facilities within the RIghts of Way and the Stale shall be deemed to ~'1.
have succeeded to the position of the AUTHORITY hereunder but oo1y i

with respect to the rights, duties and obligations of the AUTHORITY
reprclina the NYS Pibers. MFSNT may retain aIlluch User Fees
collected by It for 10 10111 as the Bvem of Default remalns uncured.

,
.If the AUTHORITY remains in default hereQf duriDg the entire TerII\'
~ the llcense granted herein shall be dL'emed fully paid. If MFSNT
II in default of Its rJshts and obligations hereunder, then, for 10 10111 as
such Event of Default remains in exls1eDce, lidll"l8 the FaoWliu;4llr
N¥8 Fibetll 'cd.:ttlltl'O'ily 1JleIesy$I6iiF~e__•e,R-!&·lil&
A.llI!I!llQm:y:i'IlIbjectoUr-any·1ieDr,~liabili~l.

W1!!~m!I'c ! , the AUTHORITY shall have the right, allts
optioD, to tUb.e,ver fa[ MJ:'SNT's obliptions of bllIilll and collection
of the UIIlI Pdis and paymems from the Sl!Ife and MFSNT's paymelll
obIiptions to creditors. R4ted to this AGREEMENT. Tbe
AUTHORITY may retain all User Fees collec1ed by it for 10 10111 as
the Event of Default remains 1IIICUled. If MFSNT remains in default
hereof duriDg the entire Term, then the license granled herein sball be i

revoked.

(C) J,,'ei i!t#!t. In addition to the remedies contained in Section B all
Ilquldated &IIIOWI1I, and aIllllllOtlllll paid by the party not in default to
cure any defaD1t by the defaultiDc pany as provided. in this Agreement,
!bat are DOl paid when due bereUDder sbaIl bear interest at the In1erest
Rate, accruiDg from the thirtieth (30th) day after such payment is due
until the date such payment is received.
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